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Mbl He cTpeMUMcs NpeacTaByTb 0630p 3aKOHOLATENbHbIX
HOPM MPaBOBOro PerynMpoBaHnst OTHOCUTESNBLHO CTaTyca Yeno—
Beyeckux ambpunoHoB. Ckopee, Mbl MbITaeMCH Pa3bACHUTb 3TOT
CTaTyC COrfacHO OCHOBHbIM NPUHLMMNaM 3akoHa. OfHaKo, AaHHbIN
BOMPOC UMEET HEKOTOpble iyHAAMEHTaNbHbIE OPUANYECKUE
TPYAHOCTW, UCX0AA U3 HOPUANYECKON cutyaumm B epmaHun.
BonbLWMHCTBO HEMELKKMNX HOPUCTOB CHUTAET, YTO BHYTPEHHUIA
3aKOH 3alMLIaeT YenoBevyeckne aMOpUOoHbI, NpegocTaBnss
KaXgoMy OTAENbHOMY 3MBPUOHY KOHCTUTYLMOHHBIN CTaTyc, TO
€CTb NpaBO Ha XW3Hb 1 YenoBe4eckoe aoctouHeTeo. Cnegosa-—
TENbHO, HaLLll aHanU3 HanpaBneH Ha To, YTOBbl MOHATL OTINYNE
LBYX Pa3nUYHbIX YPOBHEN HOPUANHECKMX HOPM: KOHCTUTYLIMOH—
HOro 1 0BbI4YHOMO PYANHECKOrO.

AHanus 3akoHogaTenbcTea B [ epMaHum Nokas3bIBaET, YTO Ha
ocHoBaHun AkTa 0 3awmTe ambproHoB (1991) nonHocTeio 3an-—
peLueHo ntoboe paspyLLeHe aMBpUoHOB Ans Lienen nccnego—
BaHuA, Bktodaa PGD. BmecTte ¢ Tem, HenocpefncTBEHHO TEKCT
KoHcTuTyumm He obecneymBaeT Takoro 3anpelleHus. Bonpoc o
TOM, OENCTBUTENbHO N 3MBPUOH BKIHOYEH B (DOPMYNINPOBKU
CraTbn 1 (HenpnkoCHOBEHHOCTb YENOBEYECKOro 4OCTOMHCTBA)
n ctatby 2 ([paBo Ha XM3Hb) He MOXeT BbITb yBeanTensHo pe—
LeH 0b6bl4HBbIMU CpeacTBaMU HPUANYECKON MHTEPNpeTaLmm.
EQnHCTBEHHO BO3MOXHOE 3aKOHHOE MOSICHEHWE 3TOro MonoXe—
HWSI BO3MOXHO TOMbKO Ha OCHOBaHWM NOCTaHOBMEHWs KoHCTUTY—
umoHHoro Cypa 06 abopte. Cyn nogyepkvBaeT KOHCTUTYLIMOHHOE
NpPaBo Ha XM13Hb 1 YeN0oBEe4YeCKOe AOCTOMHCTBO A1 3BMBpMOHOB
B 060X pelueHusix. Ho B To e camoe Bpems 3TO BbI3blBaeT
npoTMBOpeYne B NnocnefHeM noctaHosneHnmn (1993), koTtopoe
BeEeT K CuUTyaumn, 4To n3bupaTtensHble abopTbl 4O CpoKa Tpex
MecsLEeB 6epeMEHHOCTY CleflyeT pAaCCMaTPUBATL Kak 3aKOHHbIE.
370T hakT, B CBOK 04epefb, HECOBMECTUM C KOHCTUTYLIMOH—
HbIM NPaBOM Ha >XWN3Hb 3MBPUOHOB.

Takmm 06pasom, ropygmyeckn 3awpmrta ambpuoHa B 'epma—
HUM nogpepxmBaetcsa KoHcTUTyumen, Ho, C ApYron CTOPOHBI,
3anpeLLeHa Ha ypoBHE 0TAEeNbHbIX 3aKOHOB. Tak Kak nocrnegHue
MOryT 6bITb M3MEHEHbI, BOSHNKAET BOMPOC, HE06X0aMMO Takoe
VM3MEHEHME NN HeT.

"oBOpsi 06 3aMbprOHax, Kak NpaBumo, BbIABUIratoTCs YeTbipe
aprymMeHTa B Nosb3y YCTAaHOBMEHWSA €ro NpaBa Ha XXU3Hb: pas—
HOBMOHOCTU, HEMPEPLIBHOCTb, MOTEHLMAaNbHasA BO3MOXHOCTb, U
CMop MAEHTUYHOCTW. HY OINH 13 HYX HE 3Ha4MM Afist TOro, YTo—
6bl 4OCTUMHYTL NPEANnoNoXMTENbHOM HopMaTuUBHOM Lenu. Cu-

Tyaumst MOXET BbITb pa3peLLeHa NCXoAs U3 Tpex yHAaMeH—
TanbHbIX MOMOXEHWUN 3TUHECKUX HOPM:

1) 3anpeLleHne HaHeceHUst Bpeaa;

2) 06A3aHHOCTb CONMMAapHOCTY;

3) 3aLWTa HaLLWX OCHOBHBIX HOPMATVBHbIX MPaBun 1 NpUH-
Lmnos.

3alumTa venoseveckmx aMbproHoB, Tpebyemas 0CHOBHBIMU
IOPUANHECKMUN NPUHLMNAMW HE HaxoamuTcs B cdhepe 3anpe-—
LLieHVs HaHeCeHVA Bpeaa. TOYHO Mo 3TOM NPUYMHE HET HAKaKUX
ybeauTensHbIX IopUANYECKUX—3TUHECKIMX apryMeHTOoB 3a Npedo—
CTaBMNeHVE UM KOHCTUTYLIIOHHOI O NMpaBa Ha XXW3Hb Y IOCTOUHCTBO.
3T0 He NogpasymeBaeT TOro, YTO YenoBeveckne amMBpUoHbI
MOXHO pacCMOTPETb Kak NpocTble 06bekTbl. Ho ux 3awumta co—-
CTaBNsAeT NPe3yMMNLUMI0 NPeAoCTaBNEHVS M LLIAHCA K PasBUTUIO
1 poxpeHuto. 3To 06A3aTENbCTBO YCUIEHO ONpefeneHHbIMN
Cc006paxxeHNAMM OTHOCUTENBHO 3aLLUMTLI HALLWX PyHAaMEH—
TanbHbIX HOPMAaTUBHbLIX NpaBun.

The Legal and Ethical Status

of the Human Embryo

Preliminay remarks

The contribution does not simply aim at presenting a survey of
positive statutes concerning and regulating the legal status of the
human embryo in a particular legal order. Rather, it tries to clarify
that status according to basic principles of law. Still, it will
demonstrate certain fundamental legal difficulties by referring to
the specific legal situation in Germany. The majority of jurists there
holds that the domestic law protects human embryos by affording
every single embryo a constitutional status, i.e. the right to life and
human dignity. Hence, our analysis will distinguish two different levels
of legal laws: the constitutional, and the ordinary legal statute level.

Positive law

The analysis of the ordinary statute law in Germany shows an
unmistakable prohibition of any destruction of embryos for
research purposes, including PGD, by the Embryo Protection Act
of 1991. On the other hand the plain text of the Grundgesetzitself
provides no such prohibition. Whether or not the embryo is
included in the wordings of Articles 1 (Inviolability of Human Dignity)
and 2 (Right to Life) cannot cogently be decided by common means
of jurisprudential interpretation. The only possible constitutional
sources for such an inclusion, therefore, are two rulings of
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our Constitutional Court (Bundesverfassungsgericht) on
abortion. The court emphasizes a constitutional right to life
and human dignity for embryos in both decisions. But at the
same time it produces a self-destructive contradiction in the
latter ruling (1993]), which leads to the situation that selective
abortions up to three months gestational time must uniformly
be treated as legal. Due to fundamental requirements of the
existence and validity of laws, this renders abortions legal,
regardless of how they are labelled by anyone, including the
Bundesverfassungsgericht. And this fact, in turn, is not
compatible with a constitutional right to life of embryos.

So the legal analysis concerning embryo protection in
Germany renders a constitutional tabula rasa, and, on the other
hand, a clear prohibition on the statute level. Since the latter is
subject to normal legal changes, the question arises whether it
should be reversed or not.

Legal ethics

Concerning the embryo itself, four arguments are usually
put forward to establish a right to life of embryos: the species,
the continuity, the potentiality, and the identity argument. None

of them is valid to reach the projected normative goal. This claim
can be backed by differentiating three fundamental sources of
ethical duties and of corresponding ethical rights:

— the prohibition of harming;

- the duty of solidarity;

- the protection of our basic normative rules and
principles.

The protection of human embryos demanded by basic legal
principles does not belong in the realm of the prohibition of
harming. Exactly for this reason there are no convincing legal—-
ethical arguments for according them a constitutional right
to life and dignity. This does not mean that human embryos
may be treated as mere objects; in fact, they must not. But
their protection is a prima facie duty of solidarity, amounting
to a duty of granting them of a chance to development and
birth. This obligation is amplified by specific considerations
concerning the protection of our fundamental normative
institutions. But it can, nevertheless, be outweighed by
conflicting obligations that society has towards born human
persons.
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CeropHs CTBONOBbIE KNETKM HAXOAATCA B LLEHTpe buomean—
LUMHCKUX MCCNeaoBaHnin: NoOMUMO NPOABUXEHUSA MOHUMAHWSA
6ronornm pa3BuTs YernoBeka 1 NPOLECCOB KNeTo4Hon audidhe—
PEHLMPOBKM, CTBOMOBLIE KIETKM MMEHOT YHUKAMNbHbIM NoTEHLMAnN
[/191 CO3[aHMsA HOBbIX TEXHONOMNI NIe4eHns PasnnyHbIx 3abone—
BaHuin: VIBEC, 6onesHu MNapkuHcoHa, anabeTta U HEKOTOPbLIX TUMNOB
onyxone. /13-3a cnocobHoC TV BOCNpon3BoauTs 3MBpUOHansHoe
andbchepeHUMpoBaHNE MOYTU BCEX KNETOYHbIX (DEHOTUMOB 3M—
BpvioHanbHble cTBONOBbLIE KNeTky (ES) npepctaBnatoTcs naeanb—
HbIM UHCTPYMEHTOM [NA U3y4eHns NpoLeccoB ambpuoreHe3a
in vitro, B 0c06EHHOCTU — CUrHamNbHbIX KackaaoB 1 reHoB, BOB—
neYeHHbIX B hyHKLUMOHANLHOE pa3BuTUE, @ Takke B Ka4ecTBe
HOBOIr0 UCTOYHMKA NSt KNETOYHOM 3aMECTUTENbHOM Tepanuu.
Mol nony4unu ES knetkn B TpEXMEPHbLIX KYNbTypax, FAe OHW
andchepeHUMpYOTCSA B MPON3BOAHbIE BCEX TPEX 3aPOAbILLEBLIX
nmcTkoB. YTobbl NPoAEMOHCTPMpPOBaTL CNocobHocTb ES kne—
TOK AN pereHepaTVBHON MEANLIMHBLI M BOCCTAHOBIIEHWS TKAHER,
13 HUX BbIKM NonyyeHsl kKapanomnoumTbl. OHK BbiNn BBELEHLI B
30HY MHhapKTa Mr1oKapaa B3pochbiX MblLLer Aukoro Tuna. Baa—
WMHBbIX IMMYHOMOMMHECKMX peakumin n3berany nyTem UCrnonb30—
BaHWSA M30reHHOM TpaHcnnaHTaumm. [na Toro, 4Tobbl OCyLLECTBUTL
noeHTUQMKaLM0 NepecaxKeHHbIX KneTok, ES knetkun 6binu
TpaHcheumpoBaHbl BekTopoM IRES ¢ aBymsi KnoHupytoLmMmnes
cantamu gna EGFP 1 aHTMbnoTMKopesncTeHTHOCTLIO Ang oT—
6opHoro npu a-MHC aHanmse.

EGFP* kneTku (kapamomunounTbl) MOrnm 6biTb Nerko obHa—
pyXeHbl B peLUNUEHTHOM CepaLe B PasfnyHbIX BPEMEHHbIX

nHTepBanax nocne TpaHcnnaHTaumn. OBHapyXeHo, YTO KNeTKn
3acenunu Mmvokapp 1 anddepeHUMpoBannce B KNETKW, Mofo6—
Hble B3POCbIM KapAYoMMoLMTaM, 4T0 BbIn0 NOATBEPXAEHO UM—
MYHOMOrMYECKNM NCCrefoBaHeM Ha a—actinin. lMepecaxeHHble
KNETKWN AEMOHCTPUPOBaN/ reHepaumio NoTEHLUManoB AeNCTBIS,
a TaKkXXe 3KCMPEeCCUo d—aApeH3prnyeckmx 1 MyCcKapuHOBbIX pe—
LenTopoB. VlccnegoBaHve BbXXMBAEMOCTU MbILLEN B 6OMbLLNX
rpynnax nokasano 6onbLuyto (MoYT B 2 pasa) CMepTHOCTb Mbi—
LLIEX KOHTPOMbHOM Fpynmbl.

Halum gaHHble AEMOHCTPYPYIOT 3HFPachiTMEHT U KapANOMMO—
unTapHyo addepeHLMpoBKY 3MBpPMOHaNbHbIX CTBONOBbIX
KNeTok nocne nepecapky B KPMOUMOBPEXAEHHbI MUOKaPA.
BmecTe ¢ Tem, nepen ganbHeNWMM KIMHUYECKUM MCMOMNb30—
BaHVEM YenoBeYeckunx ES KneTok ana KNMMHUYECKUX UCTbITaHNIA
y NaUMEHTOB A0MKHbI BbITb BINOMHEHbI ABA IMaBHbIX YCIOBUS:

1) oHuW gomxHbl BbITb 6e30MacHbl, TO ECTh HE BbI3bIBaTb Pas—
BWTWE OMyXOnel n3—3a CBOEr0 BbICOKOro NponudiepaTMBHOMO
noTeHumana;

2) pomkHO BbITb MPeAOTBPALLEHO OTKIOHEeHVEe B andidie—
PEHLIMPOBKE MEPECaKEHHbIX KIETOK.

[nsa peannsaummn nepeoro ycnosmsa Heobxoammo obecneynTts
BbINOMHEHWE TEXHONOr MM «BbiBopa MPONCXOXAEHMSY, T.e. CO3AaTh
Npw KyNbTUBMPOBaHUW TaKMe ycrnoBus, 4Tobbl AndthepeHLmpoB—
Ka in vitro nponcxogumna TonbKo B EAMHCTBEHHO BO3MOXHOM Ha—
npaBneHnn. 310 MOXET BbITb AOCTUMHYTO N3MEHEHVEM YCNOBUIA
KyNbTVBUPOBaHWA 1 fobaBkamMy KOMBMHaLMIA Pa3nnyHbIX qiakTo—
pOB POCTa 1 CUrHanNbHbIX MOMEKYN, KOTOPble NPeanoYTUTENBHO
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